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in whole or in part, only after specifi-
cally determining them to be arbitrary
and capricious or clearly erroneous.

(3) The debarring official’s decision
shall be made after the conclusion of
the proceedings with respect to dis-
puted facts.

(c)(1) Standard of proof. In any debar-
ment action, the cause for debarment
must be established by a preponderance
of the evidence. Where the proposed de-
barment is based upon a conviction or
civil judgment, the standard shall be
deemed to have been met.

(2) Burden of proof. The burden of
proof is on the agency proposing debar-
ment.

(d) Notice of debarring official’s deci-
sion. (1) If the debarring official decides
to impose debarment, the respondent
shall be given prompt notice:

(i) Referring to the notice of proposed
debarment;

(ii) Specifying the reasons for debar-
ment;

(iii) Stating the period of debarment,
including effective dates; and

(iv) Advising that the debarment is
effective for covered transactions
throughout the executive branch of the
Federal Government unless an agency
head or an authorized designee makes
the determination referred to in
§ 32.215.

(2) If the debarring official decides
not to impose debarment, the respond-
ent shall be given prompt notice of
that decision. A decision not to impose
debarment shall be without prejudice
to a subsequent imposition of debar-
ment by any other agency.

§ 32.315 Settlement and voluntary ex-
clusion.

(a) When in the best interest of the
Government, EPA may, at any time,
settle a debarment or suspension ac-
tion.

(1) The debarring and suspending offi-
cial is the official authorized to settle
debarment or suspension actions.

(2) [Reserved]
(b) If a participant and the agency

agree to a voluntary exclusion of the
participant, such voluntary exclusion
shall be entered on the Nonpro-
curement List (see subpart E).

(c) The EPA Debarring Official may
consider matters regarding present re-

sponsibility, as well as any other mat-
ter regarding the conditions giving rise
to alleged CAA or CWA violations in
anticipation of entry of a plea, judg-
ment or conviction. If, at any time, it
is in the interest of the United States
to conclude such matters pursuant to a
comprehensive settlement agreement,
the EPA Debarring Official may con-
clude the debarment and ineligibility
matters as part of any such settlement,
so long as he or she certifies that the
condition giving rise to the CAA or
CWA violation has been corrected.

[53 FR 19196, 19204, May 26, 1988, as amended
at 53 FR 19197, May 26, 1988; 61 FR 28757, June
6, 1996]

§ 32.320 Period of debarment.

(a) Debarment shall be for a period
commensurate with the seriousness of
the cause(s). If a suspension precedes a
debarment, the suspension period shall
be considered in determining the de-
barment period.

(1) Debarment for causes other than
those related to a violation of the re-
quirements of subpart F of this part
generally should not exceed three
years. Where circumstances warrant, a
longer period of debarment may be im-
posed.

(2) In the case of a debarment for a
violation of the requirements of sub-
part F of this part (see § 32.305(c)(5)),
the period of debarment shall not ex-
ceed five years.

(b) The debarring official may extend
an existing debarment for an addi-
tional period, if that official deter-
mines that an extension is necessary to
protect the public interest. However, a
debarment may not be extended solely
on the basis of the facts and cir-
cumstances upon which the initial de-
barment action was based. If debar-
ment for an additional period is deter-
mined to be necessary, the procedures
of §§ 32.311 through 32.314 shall be fol-
lowed to extend the debarment.

(c) The respondent may request the
debarring official to reverse the debar-
ment decision or to reduce the period
or scope of debarment. Such a request
shall be in writing and supported by
documentation. The debarring official
may grant such a request for reasons
including, but not limited to:
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(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the debarring offi-
cial deems appropriate.

[53 FR 19196, 19204, May 26, 1988, as amended
at 54 FR 4962, Jan. 31, 1989]

§ 32.321 Reinstatement of facility eligi-
bility.

(a) A written petition to reinstate
the eligibility of a CAA or CWA ineli-
gible facility may be submitted to the
EPA Debarring Official. The petitioner
bears the burden of providing sufficient
information and documentation to es-
tablish, by a preponderance of the evi-
dence, that the condition giving rise to
the CAA or CWA conviction has been
corrected. If the material facts set
forth in the petition are disputed, and
the Debarring Official denies the peti-
tion, the petitioner shall be afforded
the opportunity to have additional pro-
ceedings as provided in § 32.314(b).

(b) A decision by the EPA Debarring
Official denying a petition for rein-
statement may be appealed under
§ 32.335.

[61 FR 28757, June 6, 1996]

§ 32.325 Scope of debarment.

(a) Scope in general. (1) Debarment of
a person under these regulations con-
stitutes debarment of all its divisions
and other organizational elements
from all covered transactions, unless
the debarment decision is limited by
its terms to one or more specifically
identified individuals, divisions or
other organizational elements or to
specific types of transactions.

(2) The debarment action may in-
clude any affiliate of the participant
that is specifically named and given
notice of the proposed debarment and
an opportunity to respond (see §§ 32.311
through 32.314).

(b) Imputing conduct. For purposes of
determining the scope of debarment,
conduct may be imputed as follows:

(1) Conduct imputed to participant. The
fraudulent, criminal or other seriously
improper conduct of any officer, direc-
tor, shareholder, partner, employee, or
other individual associated with a par-
ticipant may be imputed to the partici-
pant when the conduct occurred in con-
nection with the individual’s perform-
ance of duties for or on behalf of the
participant, or with the participant’s
knowledge, approval, or acquiescence.
The participant’s acceptance of the
benefits derived from the conduct shall
be evidence of such knowledge, ap-
proval, or acquiescence.

(2) Conduct imputed to individuals asso-
ciated with participant. The fraudulent,
criminal, or other seriously improper
conduct of a participant may be im-
puted to any officer, director, share-
holder, partner, employee, or other in-
dividual associated with the partici-
pant who participated in, knew of, or
had reason to know of the participant’s
conduct.

(3) Conduct of one participant imputed
to other participants in a joint venture.
The fraudulent, criminal, or other seri-
ously improper conduct of one partici-
pant in a joint venture, grant pursuant
to a joint application, or similar ar-
rangement may be imputed to other
participants if the conduct occurred for
or on behalf of the joint venture, grant
pursuant to a joint application, or
similar arrangement may be imputed
to other participants if the conduct oc-
curred for or on behalf of the joint ven-
ture, grant pursuant to a joint applica-
tion, or similar arrangement or with
the knowledge, approval, or acquies-
cence of these participants. Acceptance
of the benefits derived from the con-
duct shall be evidence of such knowl-
edge, approval, or acquiescence.

§ 32.335 Appeal.

(a) The debarment determination
under § 32.314 shall be final. However,
any party to the action may request
the Director, Office of Grants and De-
barment (OGD Director), to review the
findings of the Debarring Official by
filing a request with the OGD Director
within 30 calendar days of the party’s
receipt of the debarment determina-
tion, or its reconsideration. The re-
quest must be in writing and set forth
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